Getting Scientific and Expert Testimony Admitted Into Evidence

A.iGatekeeping Obligationso in Federal
Prior to the adoption of the Federal Rules of Evidence in 1975, the
federal court system relied on case law and the discretion of the court to

decide matters oévidence and expert withesSommon law evidence

rules were not uniform. Evidence laws varied from state to state and
district to district. The common law rules were harsh in some instances
and made little sense in others. A single, paghensive set of rules was
necessary to eliminate this rather complicated variance.

In 1965, Chief JusticBarl Warrenappointed an advisory committee of
fifteen to draft the newutes. The committee was chaired by trial lawyer
Albert E. Jennefrom Chicago Other trial lawyers includeBavid Berger
of PhiladelphiaHicks Eptonof Wewdka, OklahomaEgbert Haywooaf
Durham, North Carolia Frank Raichleof Buffalo, New York Herman
Selvinof Los AngelesCraig Spangenbemf Cleveland andEdward
Bennett Williamsof Washington, D.CMembers from legal academia
includedThomas F. Green, Jof theUniversity of Georgia Law School
Charles W. Joineof theUniversity of Michigan LawSchoo] Jack
Weinsteinof Columbia Law SchoglandEdward W. Clearpf the
University of lllinois College of LawRepresenting the judiciary were U.S.
Circuit JudgeSimon E. Sobeloféf Maryland U.S. District Judgdoe E.
Estesof Texas and U.S. Ditrict JudgeRobert Van Pelof Nebrask&

TheUnited States Supreme Coprbmulgated drafts of the FRE in 1969,
1971 and 1972, bi@ongresshen exercised itsght under th&kules
Enabling Actto suspend implementation of the FRE until it could study
them further. After a long delay blamed on Watergate scandaCongress

allowed the FRE to beconfederal lawin 1975, but only after enacting a
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series of modificatios to the rules proposed by the Supreme Court,

particularly in the area gdrivilegée’.

As defined in FRE 102 Purpose and Construction, the thrust of the FRE
istofi s e cfairmess in administration, elimination of unjustifiable expense
and delay, and promotion of growth and development of the law of evidence
to the end that the truth may be ascertained and proceedings justly

determinedo.

Overview of Selected~ederal Rules & Evidence
1. Rule 104(Preliminary Questions)
1. Judge isassigned preliminary determination on whether to
all ow expertds testi mony
2. Rule401 (Definition of "Relevant Evidence):

1. "Relevant evidence" means evidence having any
tendency to make the existence ny dact that is of
conseqguence to the determination of the action more
probable or less probable than it would be without the
evidencé.
3. Rule402(Relevant Evidence Generally Admissible; Irrelevant Evidence

Inadmissiblég
1. All relevant evidence is admissiblexcept as otherwise
provided by the Constitution of the United States, by Act of
Congress, by these rules, or by other rules prescribed by the
Supreme Court pursuant to statutory authority. Evidence which
is not relevant is not admissifle
4. Rule 403Exclusion of Relevant Evidence on Growth of Prejudice,
Confusion or Waste of Time)
Judge may exclude evidence if it is prejudicial, will likely confuse
or mislead a jury or wastes time.

5. Rule 701 Opinion Testimony By Lay Witnesses)

2 -
[sic]
3 http://www.law.cornell.edu/rules/fre/rules.htm
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1. Opinion testmony is admissible by neaxpertsn the

form of opinions or inferences

2. Wi

t nesses0O0 r amustprovedsefutioncl usi ons

resolving issueandmustnot bebased in knowledge as
defined in Rule 702.
6. Rule 702(Testimony by Experts)

Al f s ci e oatordtherspeciaizedckhowledge will assist

the trier of fact to understand the evidence or to determine a fact in

issue, a witness qualified as an expert by knowledge, skill,

experience, trainingreeducation may testify thereto in the form of

an opinon or otherwiséf (1) the testimony is sufficiently based

upon reliable facts or data. (2) the testimony is the product of

reliable principles and methods, and (3) the witness has applied the

principles and methods reliably to the facts of the case.

1. Testmony must be based on scientific, technmabther

specialized knowledgand reliable methods
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1. Rulefocuse® n fiscientifioco and #dAkn

meaning fAonly inferences tha
scientific method can be offered as expert

opinion *estimonybo

. Hypothesis testing: process of deriving some

proposition (or hypothesis) about an observable
group of events from accepted scientific
principles, and then investigating whether, upon
observation of data regarding the group of events,

the hypothesis seemsi¢f

.Error Rat e: |l i kel i hood of be

erroro( Al evel of confidencebo
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propensity for false positiyv

erroro regards false negatiyv

2. Testimony must assist in understanding evidence or
determining a fact in issue.
3. Witness must be qualifiday knowledge, skill,
experience, training or education bagaunderstanding of
laypersons.
7. Rule 703 Bases of Opinion Testimony by Experts)
AThe facts or data in the particul ar
an opinion or infeence may be those perceived by or made known
to him at or before the hearing. If of a type reasonably relied upon
by experts in the particular field in forming opinions or inferences
upon the subject, the facts or data need not be admissible in
evidencan order for the opinion or inference to be admitted. Facts
or data that are otherwise inadmissible shall not be disclosed to the
jury by the proponent of the opinion or inference unless the court
determines that their probative value in assisting the ueyaluate
the expert's opinion substantially outweighs tpegjudicial effecd
1. Facts or data forming the basis of testimony may include:
1. Firsthand observation
2. Information presented at trial
3. Information received by the expert outside of
court and fronmoutside sources
2. Factsthemselves need not be admitted t hady ar e i
type reasonably relied upon by experts of a particular
field. o
8. Rule 705 Disclosure of Facts or Data Underlying Expert Opinion
1. The expert may give his or her opinion before disclosing

the facts and data upon which the opinion is based.



2. The court may require the expert to reveal the underlying

facts or data during crogxamination.

General Electric Co. v. Joiner
The courtos gachallehgechgi ag MNédbeswaof Di sc
in General Electric Co. v. Joiner.
After respondent Joiner was diagnosed with swallllung cancenn
1991lhe sued in Georgia state court allegi
exposure to chemical toxins at his place of work, General Electric Co.
Pettioners removed the case to federal court and moved for summary
judgment. Joiner responded with the depositions of expert withesses who
testified that exposure to the chemicals PCBs, furans, and dioxins was likely
responsible for his cancer. The Disti@urt granted summary judgment
basedonthe est i monyd6s failure to-cdlllumgpk exposu
cancer. The testimony was therefore inadmissible because it did not rise
above Asubjective belief or unsupported
The Court of Appealfor the Eleventh Circuit reversele district court
ruling. The Eleventh Circuit stated that the Federal Rules of Evidence
di splay a preference for adpplyassi bility
particularly stringent standard of reviewtothetrialjge 6 s excl usi on o
expert t mdstrulingdhe Eleventh Circuit cited two District
Courterrors. Fr st , it excluded the expertso t e
di fferent conclusions from the research
Court of Appeails opined that a district court should limit its role to
determining the Al egal reliability of p
jury to decide the correctness of compe
Second, the District Court had held that thees no genuine issue of
material fact as to whether Joiner had been exposed to furans and dioxins.
This was also incorrect, said the Court of Appeals, because testimony in the

record supported the proposition that there had been such exposure.



The Elevert Circuit decision was appeale@he Supreme Court
affirmed that on appellate review oflsstrictc our t 6 s deci si on t o
exclude expert testimony, it would nattiate its own review of the basis
for t he c o instedad sppetate @dsshoutdheave in place the
trial judgebs fgatekeepero role to ensu
Appellate courtsvereadj ur ed t o give great deferenc
admissibility decisions unless it was an abuse of discretlorother
words, trial judges may be quite arbitrary in ruling on expert testimony.
The Supreme Court affirmed that:

1.AAbuse of (stdndadordmdrily applied to evidence review)

Is appropiate standart o r evi ew district cour
2. Thetiadl judge i segpernd erdoléeg aitrekscr eeni n

testimony.

B.AGatekeeping Obligationsodo of Scientif
Court

1. Since Daubert is based on an interpretation from the Federal
Rules of Evidencé a federal statuté it is na binding in the
states. However, ast states adopt Federal Rules of Evidence
702, usi ng i 7Iubwihtherdollovihge ci t at i on
modification$:
1. ANo more than three independent
testify for each side as to the same issue in argngiv
caseéo (Al aska R. Evid. 702 (200
2. A ldwever, the opinion is admissible only if it can be

applied to evidence at trial.o (
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3. Aln determining the issue of ass
the court may consider the trustworthisesd validity of
the scientific technique or mode of analysis employed by
the proffered expert.o (HRS A 70
4. Requires kowledgerbeyond that of a layperson
(Pennsylvania)
5, Evi dence must fés{Tdnsesseent i al | yo as
2. Exceptions
1. Georgia, Kanssy Massachusetts and New York have
adopted rules bearing no resemblance to Rule 702.
3. Opposing counsel may still challenge experDaubert
factors®
4. OhioRules of Evidencé Extensive Modification of FRE 702:
A witness may testify as an expert if alltbé following apply
(paraphrased):
(A)Testimonylies beyond the knowledge or experience of lay
persons or dispels a common misconception;
(B) Qualifications include: specialized knowledge, skill,
experience, training, or education regarding the subjedenddtthe
testimony;
(C) Testimony is based on reliable scientific, technical, or other
specialized information if all of the following apply:
(1) The theory upon which the procedure, test, or experiment is
based is objectively verifiable or is validlyrdesd from widely
accepted knowledge, facts, or principles;
(2) The design of the procedure, test, or experiment reliably
implements the theory;
(3) The particular procedure, test, or experiment was conducted

in a way that will yield an accurate result.

Summer ford, Ral ph Qe @€@6Eapagr b g Weavhie BapalpygAugiist h
2002, Vol. 16, No. 4.



1. Rdiability is key determination for admissibility

2. Ohio courts have not adopted definitive test of

t he

further

standard of admi

devel opm¥nt

State Treatment of FRE 702And

bili
t hrough

S Si

Daubert/Kumho™*
Follows Daubert/
State FRE 702? Kumho Case Name
Alabama Yes Rejects Turner v. State, 746 So. 2™ 355 (Ala. 1998)
Alaska Yes, with Follows State v. Coon, 974 P.2d 386 (Alaska 1999)
additions
Arizona Yes Rejects State v. Tankersley, 956 P.2d 486 (Ariz.1998)
Arkansas Yes Follows Jones v. State, 862 S. W.2d 242 (Ark. 1993)
California Yes, with Rejects People v. Leahy, 882 P.2d 321 (Cal. 1994)
modification
Colorado Yes Undecided Brooks v. People 975 p.2d 1105 (Colo. 1999)
Connecticut [ Yes, with slight Follows State v. Porter, 698 A.2d 739 (Conn. 1997)
modification
Delaware Yes Follows Nelson v. State, 628 A.2d 69 (Del.1993)
District of Yes Follows Travers v. District of Columbia, 672 A.2d 566
Columbia (D.C. 1996)
Florida Yes, with Rejects Flanagan v. State, 625 So. 2d 827 (Fla. 1993)
modification
Georgia No Rejects Norfolk Southern Railway Co. v. Baker,514 S.E.
2d 448 (Ga App. 1999)
Hawaii Yes, with Follows State v. Fukusaku, 946 P.2d 32 (Haw. 1997)
additions
Idaho Yes Rejects State v. Merwin, 962 p.2d 1026 (Idaho 1998)
[linois Yes Undecided People v. Miller, 670 N.E.2d 721 (II.. 1996)
Indiana Yes, with Follows McGrew v. State, 682 N.E.2d 1289 (Ind. 1997)
additions
Towa Yes Follows Leafv.Goodyear Tire & Rubber Co.,590 N.W.2d
525 (Iowa 1999)
Kansas No Undecided | Armstrong v. City of Wichita, 907 P.2d 923
(Kan.Ct.App. 1995)
Kentucky Yes Follows Mitchell v. Commonwealth, 908 S.W.2d 100 (Ky.
1995)
Louisiana Yes Follows State v. Foret, 628 So. 2d 1116 (La. 1993)
Maine Yes Follows State v. MacDonald, 718 A.2d 195 (Me. 1998)
Maryland Yes, with Rejects Schultz v. State, 664 A.2d 60 (Md. 1995)
modifications

°Ohio Evid. R. 702, July 1, 1994 Staff Note
UKruschke, Linda L.,
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