
 

I. Getting Scientific and Expert Testimony Admitted Into Evidence 

 

A. ñGatekeeping Obligationsò in Federal Courts 

Prior to the adoption of the Federal Rules of Evidence in 1975, the 

federal court system relied on case law and the discretion of the court to 

decide matters of evidence and expert witness.  Common law evidence 

rules were not uniform.  Evidence laws varied from state to state and 

district to district.   The common law rules were harsh in some instances 

and made little sense  in others.  A single, comprehensive set of rules was 

necessary to eliminate this rather complicated variance.  

In 1965, Chief Justice Earl Warren appointed an advisory committee of 

fifteen to draft the new rules. The committee was chaired by trial lawyer 

Albert E. Jenner from Chicago.  Other trial lawyers included David Berger 

of Philadelphia, Hicks Epton of Wewoka, Oklahoma, Egbert Haywood of 

Durham, North Carolina, Frank Raichle of Buffalo, New York, Herman 

Selvin of Los Angeles, Craig Spangenberg of Cleveland, and Edward 

Bennett Williams of Washington, D.C. Members from legal academia 

included Thomas F. Green, Jr. of the University of Georgia Law School, 

Charles W. Joiner of the University of Michigan Law School, Jack 

Weinstein of Columbia Law School, and Edward W. Cleary of the 

University of Illinois College of Law. Representing the judiciary were U.S. 

Circuit Judge Simon E. Sobeloff of Maryland, U.S. District Judge Joe E. 

Estes of Texas, and U.S. District Judge Robert Van Pelt of Nebraska
1
. 

The United States Supreme Court promulgated drafts of the FRE in 1969, 

1971 and 1972, but Congress then exercised its right under the Rules 

Enabling Act to suspend implementation of the FRE until it could study 

them further. After a long delay blamed on the Watergate scandal, Congress 

allowed the FRE to become federal law in 1975, but only after enacting a 
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series of modifications to the rules proposed by the Supreme Court, 

particularly in the area of privilege
2
. 

As defined in FRE 102 Purpose and Construction, the thrust of the FRE 

is to ñsecure fairness in administration, elimination of unjustifiable expense 

and delay, and promotion of growth and development of the law of evidence 

to the end that the truth may be ascertained and proceedings justly 

determinedò. 

Overview of Selected Federal Rules of Evidence 

1. Rule 104 (Preliminary Questions): 

1. Judge is assigned preliminary determination on whether to 

allow expertôs testimony. 

2. Rule 401  (Definition of "Relevant Evidence): 

1. "Relevant evidence" means evidence having any 

tendency to make the existence of any fact that is of 

consequence to the determination of the action more 

probable or less probable than it would be without the 

evidence
3
. 

3. Rule 402 (Relevant Evidence Generally Admissible; Irrelevant Evidence 

Inadmissible) 

1. All relevant evidence is admissible, except as otherwise 

provided by the Constitution of the United States, by Act of 

Congress, by these rules, or by other rules prescribed by the 

Supreme Court pursuant to statutory authority. Evidence which 

is not relevant is not admissible
4
. 

4. Rule  403 (Exclusion of Relevant Evidence on Growth of Prejudice, 

Confusion or Waste of Time): 

Judge may exclude evidence if it is prejudicial, will likely confuse             

or mislead a jury or wastes time. 

5. Rule 701 (Opinion Testimony By Lay Witnesses) 
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1. Opinion testimony is admissible by non-experts in the 

form of opinions or inferences. 

2. Witnessesô rational conclusions must prove useful in 

resolving issues and must not be based in knowledge as 

defined in Rule 702. 

6. Rule 702 (Testimony by Experts) 

ñIf scientific, technical or other specialized knowledge will assist 

the trier of fact to understand the evidence or to determine a fact in 

issue, a witness qualified as an expert by knowledge, skill, 

experience, training or education may testify thereto in the form of 

an opinion or otherwise if (1) the testimony is sufficiently based 

upon reliable facts or data. (2) the testimony is the product of 

reliable principles and methods, and (3) the witness has applied the 

principles and methods reliably to the facts of the case.ò 

1. Testimony must be based on scientific, technical or other 

specialized knowledge and reliable methods: 

1. Rule focuses on ñscientificò and ñknowledgeò 

meaning ñonly inferences that are derived by the 

scientific method can be offered as expert 

opinion testimonyò
5
 

2. Hypothesis testing: process of deriving some 

proposition (or hypothesis) about an observable 

group of events from accepted scientific 

principles, and then investigating whether, upon 

observation of data regarding the group of events, 

the hypothesis seems true
6
 

3. Error Rate: likelihood of being wrong. ñType I 

errorò(ñlevel of confidenceò) is the testôs 
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propensity for false positives, while ñType II 

errorò regards false negatives. 

   

2. Testimony must assist in understanding evidence or 

determining a fact in issue. 

3. Witness must be qualified by knowledge, skill, 

experience, training or education beyond understanding of 

laypersons.  

7. Rule 703 (Bases of Opinion Testimony by Experts) 

ñThe facts or data in the particular case upon which an expert bases 

an opinion or inference may be those perceived by or made known 

to him at or before the hearing. If of a type reasonably relied upon 

by experts in the particular field in forming opinions or inferences 

upon the subject, the facts or data need not be admissible in 

evidence in order for the opinion or inference to be admitted. Facts 

or data that are otherwise inadmissible shall not be disclosed to the 

jury by the proponent of the opinion or inference unless the court 

determines that their probative value in assisting the jury to evaluate 

the expert's opinion substantially outweighs their prejudicial effect.ò 

1. Facts or data forming the basis of testimony may include: 

1. Firsthand observation  

2. Information presented at trial 

3. Information received by the expert outside of 

court and from outside sources 

2. Facts themselves need not be admitted if they are ñof a 

type reasonably relied upon by experts of a particular 

field.ò 

8. Rule 705 (Disclosure of Facts or Data Underlying Expert Opinion) 

1. The expert may give his or her opinion before disclosing 

the facts and data upon which the opinion is based.  
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2. The court may require the expert to reveal the underlying 

facts or data during cross-examination. 

 

General Electric Co. v. Joiner 

The courtôs gatekeeping role was challenged as an ñAbuse of Discretionò 

in General Electric Co. v. Joiner.   

After respondent Joiner was diagnosed with small-cell lung cancer, in 

1991 he sued in Georgia state court alleging his disease was ñpromotedò by 

exposure to chemical toxins at his place of work, General Electric Co. 

Petitioners removed the case to federal court and moved for summary 

judgment. Joiner responded with the depositions of expert witnesses who 

testified that exposure to the chemicals PCBs, furans, and dioxins was likely 

responsible for his cancer. The District Court granted summary judgment 

based on the testimonyôs failure to link exposure to PCBs and small-cell lung 

cancer. The testimony was therefore inadmissible because it did not rise 

above ñsubjective belief or unsupported speculation.ò 

The Court of Appeals for the Eleventh Circuit reversed the district court 

ruling.  The Eleventh Circuit stated that the Federal Rules of Evidence 

display a preference for admissibility of expert testimony.  ñWe apply a 

particularly stringent standard of review to the trial judgeôs exclusion of 

expert testimony.ò  In its ruling, the Eleventh Circuit cited two District 

Court errors.  First, it excluded the expertsô testimony because it ñdrew 

different conclusions from the research than did each of the experts.ò The 

Court of Appeals opined that a district court should limit its role to 

determining the ñlegal reliability of proffered expert testimony, leaving the 

jury to decide the correctness of competing expert opinions.ò Id. at 533. 

Second, the District Court had held that there was no genuine issue of 

material fact as to whether Joiner had been exposed to furans and dioxins. 

This was also incorrect, said the Court of Appeals, because testimony in the 

record supported the proposition that there had been such exposure. 
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The Eleventh Circuit decision was appealed.  The Supreme Court 

affirmed that on appellate review of a district courtôs decision to admit or to 

exclude expert testimony, it would not initiate its own review of the basis 

for the courtôs decision.  Instead, appellate courts should leave in place the 

trial judgeôs ñgatekeeperò role to ensure evidence is relevant and reliable. 

Appellate courts were adjured to give great deference to a trial courtôs 

admissibility decisions unless it was an abuse of discretion.   In other 

words, trial judges may be quite arbitrary in ruling on expert testimony.
7
  

The Supreme Court affirmed that: 

1.  ñAbuse of discretionò (standard ordinarily applied to evidence review) 

is appropriate standard to review district courtôs decision. 

2.   The trial judge is granted ógatekeeperô role in screening expert 

testimony.  

 

B. ñGatekeeping Obligationsò of Scientific and Expert Testimony in State 

Court 

 

1. Since Daubert is based on an interpretation from the Federal 

Rules of Evidence ï a federal statute ï it is not binding in the 

states. However, most states adopt Federal Rules of Evidence 

702, using ñ702ò in the citation but with the following 

modifications
8
: 

1. ñNo more than three independent expert witnesses may 

testify for each side as to the same issue in any given 

caseéò (Alaska R. Evid. 702 (2000)) 

2. ñHowever, the opinion is admissible only if it can be 

applied to evidence at trial.ò (Fla. Stat. Ä 90.702 (1999)) 
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3. ñIn determining the issue of assistance to the trier of fact, 

the court may consider the trustworthiness and validity of 

the scientific technique or mode of analysis employed by 

the proffered expert.ò (HRS Ä 702 (1999)) 

4. Requires knowledge ñbeyond that of a laypersonò 

(Pennsylvania) 

5. Evidence must ñsubstantiallyò assisté (Tennessee) 

2. Exceptions: 

1. Georgia, Kansas, Massachusetts and New York have 

adopted rules bearing no resemblance to Rule 702.  

3. Opposing counsel may still challenge expert on Daubert 

factors.
9
 

4. Ohio Rules of Evidence ï Extensive Modification of FRE 702: 

A witness may testify as an expert if all of the following apply 

(paraphrased): 

(A)Testimony lies beyond the knowledge or experience of lay 

persons or dispels a common misconception; 

(B) Qualifications include: specialized knowledge, skill, 

experience, training, or education regarding the subject matter of the 

testimony; 

(C) Testimony is based on reliable scientific, technical, or other 

specialized information if all of the following apply: 

(1) The theory upon which the procedure, test, or experiment is 

based is objectively verifiable or is validly derived from widely 

accepted knowledge, facts, or principles; 

(2) The design of the procedure, test, or experiment reliably 

implements the theory; 

(3) The particular procedure, test, or experiment was conducted 

in a way that will yield an accurate result. 
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1. Reliability is key determination for admissibility  

2. Ohio courts have not adopted definitive test of 

the standard of admissibility and leaves this ñto 

further development through case law.ò
10

 

State Treatment of FRE 702And 

Daubert/Kumho
11
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